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IN THE SUPREME COURT
OF THE STATE OF UTAH
THE STATE OF UTAH,
Plai,ntiff and Respondent,
Case No.

vs.

12700

THOMAS H. MADSEN,
Defenilant and .A.ppeUant.

MOTION FOR REHEARING
Appeal from the Judgment of the Fourth District Court fer
Utah County, Honorable Allen B. Sorensen, Judge

KING & CB.AFT
VERNON B. ROMNEY
Utah Attorney General
State Capitol Building
Salt Lake City, Utah
Attorney for
Plaintiff-Respondent

409 Boston Building
Salt Lake City, Utah 84111
Attorneys for
Defendant-Appellant

FILED
JUL 1 71972

IN THE SUPREME COURT
OF THE STATE OF UTAH

THE STATE OF UTAH,
Plaintiff and Respondent,
Case No.

YS.

12700

THOl\IAS B. MADSEN,
Defendant and Appellant.

MOTION FOR REHEARING

Defendant-Appellant, through his attorneys, King
and Craft, moves the court grant him a rehearing and
mo<lify its opinion of June 28, 1972, pursuant to Rule
76 ( e) ( 1), URCP, to allow him a new trial.
This 1\Iotion for Rehearing is made for the purpose
of again directing the court's attention to the record.

1

The court's opinion overlooks two vital facts:
1. The receiving officer put a plastic bag in a plastic
bottle, and sealed the bottle with tape. (T. 73, L. 19-21;
T.101, L. 5-7; T.102, L. 24-25).
2. He observed that the bag had unique markings
on it. (T. 66, L. 27-28; T. 73, L. 26-27).
Opposed to this, the chemist, who tested the contents, thirteen days later, received:
I. An unsealed bottle. (T. 109, L. l; T. lll, L. 9).

2. The bottle contained a bag with no markings on
it. (T. 66, L. 27-28; T. 73, L. 26-27; T. 66, L. 22-T. 67,
L. l; T. 78, L. 22-T. 79; T. 99, L. 16-T. 100, L. 12; T.
103, L. 1-7).
These facts leave these questions unanswered:
1. Who opened the bottle and removed the seal?
2. Who handled the bag until the marks were
erased, or put a different bag back in the bottle?
Other similar bottles and bags were in the police
evidence locker and in the chemistry department, (T. 48,
L. 19-28, L. 9; T. 90, L. 16-22), during the 13 day
period before the subject items were tested.
What is known, is that a uniquely marked bag is
sealed inside a bottle by an officer, yet an unsealed
bottle containing a bag with no markings is tested by the
chemist.
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Plaintiff does not explain these discrepancies.
The court's attention is also directed to Page 10 of
appellant's original brief. Other vital discrepancies are
( 1) that the officer who put the bottle in the evidence
locker, put his initials on the bottle cap, yet there were
none on the bottle cap seen by the chemist, and ( 2) the
bag the officer put in the bottle had no tape on it, yet the
bag the chemist saw did have tape on it.
None of these facts are disputed.
In essence, the issue is-did the party with the burden of proof carry its burden? The issue is not whether
the defendant might be guilty by other measures.
The Utah Supreme Court opinion indicates that it
did not need to make a careful scrutiny of the custodial
facts, because the trial court would have done this before
it submitted the exhibit to the jury. This reliance on the
trial court is misplaced.
In fact, the trial court specifically refused to consider the custodial facts. It summarily dismissed appellant's objection to the admission of the exhibit, as being
a question for the jury, and not for the court at all. (T.
116, L. 17-25; T. 117, L. 19-21}.
It is incumbent that these facts have a legal scrutiny at some level. Accordingly, appellant requests that
the appellate court make an appraisal of all custodial
facts.

Defendant also asserts the other matters in appel-
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lant's brief on appeal, which also raise issues of due
process.
WHEREFORE, appellant respectfully requests
that the Utah Supreme Court rehear the matter, reverse the appellant's conviction, and that a new trial be
granted.
Respectfully submitted,
KING&CRAFT
409 Boston Building

Salt Lake City, Utah 84111
Attorneys for
Defendant-Appellant
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